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Introduction 

This Update covers civil cases and, to the extent useful in civil cases, criminal 

cases, published from August 30, 2011 through August 28, 2012. 

 The Update is organized to follow the format of the Connecticut Code of 

Evidence (“CCE.”).  That is, to the extent possible, the cases are dealt with under the 

headings assigned to the ten articles in the CCE.   

 However, as stated in the commentary to CCE §1-2 (b):  “[a]lthough the Code will 

address most evidentiary matters, it cannot possibly address every evidentiary issue 

that might arise during trial.”   In addition, the authors have included a few other cases 

that may be useful to trial lawyers, although they deal with trial practice and procedure, 

not evidence.  Therefore, in addition to the articles outlined in the Code, the Table of 

Contents contains four additional headings:  Expert Disclosures, Peremptory 

Challenges, Sufficiency of Evidence and Excessiveness and Remittitur. 
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IV. Relevancy 

§ 4-1  MITIGATION OF DAMAGES - MISSED THERAPY APPOINTMENTS – 
DRAKE V. BINGHAM, 131 Conn. App. 701, cert. denied, 303 Conn. 910 
(2011); Beach, J.; Trial Judge – Aurigemma, J.  

 
RULE: Evidence of missed therapy appointments is relevant to prove aggravation 

or increase of injury; its probative value is not outweighed by the danger of unfair 

prejudice. 

FACTS: Medical malpractice case against Dr. Anne Bingham.  During childbirth, 

the baby’s shoulder became stuck against his mother’s pubic bone, a problem known as 

shoulder dystocia.  Bingham used several techniques to free the shoulder, but during 

the delivery the baby suffered a severe injury to the brachial plexus, the network of 

nerve fibers running from the spinal cord through the neck and into the arm.  More 

specifically, the baby suffered complete avulsions of the fifth, sixth and seventh cervical 

nerves.  His arm is severely compromised as a result.   

 The plaintiffs brought suit against Bingham, alleging that she used excessive 

traction, pressure and/or torsion while delivering the baby. 

 The medical records reflected that the parents failed to take him for 5 of 11 

scheduled physical therapy appointments.  A note in the medical records from the 

therapist stated the child was “discharged from occupational therapy at this time due to 

lack of parent follow-up with scheduled visits and nonresponse to written 

communication.”  Id. at 706. 

 Plaintiffs filed a motion in limine to preclude the defendants from offering 

evidence of the failure to attend therapy appointments, arguing it was irrelevant 
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because there was insufficient evidence that the failure to attend the sessions 

aggravated the injury.   

 The trial court admitted the evidence.  There was a defendants’ verdict.  The 

Appellate Court affirmed the trial court’s ruling as to the admissibility of this evidence, 

although the judgment was reversed on other grounds. 

REASONING: 

It long has been established that ‘one who has been injured by the 
negligence of another must use reasonable care to promote recovery and 
prevent any aggravation or increase of the injuries.’ (Internal quotation 
marks omitted). Id., at 15, 584 A.2d 439. Citing Morro v. Brockett, 109 
Conn. 87, 94, 145 A. 659 (1929), the Supreme Court stated that ‘it 
becomes incumbent upon the defendant if he seeks to exonerate himself 
from responsibility for a portion of the consequences to show that some of 
these had their proximate cause in the failure of the plaintiff to act in good 
faith in an attempt to promote recovery and avoid aggravation of the initial 
injury.’ (Emphasis added; internal quotation marks omitted). Preston v. 
Keith, supra, 217 Conn. at 16, 584 A.2d 439. 

Id. at 715. 
 
 The defendants relied on testimony from two of the plaintiffs’ witnesses, a 

treating physician and an expert, to the effect “that the missed physical therapy 

appointments may have caused a degree of aggravation to Drake’s injuries.  

Furthermore, both [witnesses] opined that [the baby’s] injuries may have healed more 

fully if he had attended all of his physical therapy appointments.”  Id. at 709. 

 The plaintiffs pointed out that the defendants had the burden of proof on 

mitigation on damages and that testimony – concerning what missing the physical 

appointments “may” have done – did not reach the standard of reasonable medical 

probability, and failed to quantify the degree of aggravation.   
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 The Appellate Court dismissed these arguments in two footnotes: 

It is true, as the plaintiff suggests, that no evidence precisely quantified an 
increment of aggravation.  In general, however, fact finders need not 
necessarily require evidentiary precision in order reach a reasonable 
result.  See footnote 14 of this opinion. 

 
Id. at 709 n.11. 

There was no express quantification by any witness as to the precise 
extent of aggravation caused by the failure to attend therapy fully.  Though 
some reasonable basis for damages, or their reduction, must appear in 
the record, express quantification may be impossible in many 
circumstances, and uncertainty frequently may be addressed by 
application of the burden of proof.  See, e.g. Dent v. Lovejoy, 85 Conn. 
App. 455, 470-71, 857 A.2d 952 (2004), cert. denied, 272 Conn. 912, 866 
A. 2d 1283 (2005). 

 
Id. at 713 n.14. 

 The plaintiffs also argued that the probative value of the evidence was 

outweighed by the danger of unfair prejudice – specifically, that the jury would hold the 

parents’ conduct against the child.  The Appellate Court concluded that it was not an 

abuse of discretion for the trial court to conclude the probative value outweighed the 

danger of unfair prejudice.  The plaintiffs also argued that a parents’ failure to mitigate 

damages cannot be imputed to the child.  The Appellate court refused to address this 

argument, finding the plaintiffs failed to preserve the claim. 

 Nonetheless, the Appellate Court reversed the case because the trial court did 

not properly instruct the jury regarding the mitigation of damages: 

This instruction did not clearly state, nor is it readily inferred by a 
layperson, that the jury is to deduct only that portion of damages 
attributable to an aggravation or increase in injury cause by the failure to 
mitigate and that the defendant has the burden to prove such aggravation 
or increase. 

 
Id. at 718. 
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COMMENT AND PRACTICE POINTER: 

 The plaintiffs are correct that the negligence of the parents cannot be imputed to 

the child.  Lange v. Hoyt, 114 Conn. 590, 596 (1932).   

Consider having someone other than a parent appointed as the child’s guardian. 

This not only makes clear that the conduct of the parent is distinct from that of the child, 

but also may alleviate concern on the jury’s part that the parent will be awarded 

damages themselves.  

 
 
§ 4-1 PLAINTIFF’S INTOXICATION NOT RELEVANT IN ASSAULT CASE - 

WOOD V. CLUB, LLC, 134 Conn. App. 768, cert. granted, 305 Conn. 911 
(2012); Pellegrino, J.; Trial Judge –  Karazin, J. 

 
RULE: Where plaintiff’s account of his assault at defendant bar was 

uncontroverted, and his credibility was never called into question, evidence of his 

intoxication was irrelevant. 

FACTS: Plaintiff went to the Thirsty Turtle in Stamford to attend a birthday party 

arranged by his girlfriend in the downstairs bar from 8 to 10 p.m.  Shortly after 10 p.m., 

when the space was opened to the general public, a group of male patrons entered, 

made inappropriate comments, and attempted to dance with several of the women from 

the party.  The men began “dancing up” on the women and approaching them from 

behind and “grinding onto” their bodies.  Some of the women reported the unwelcome 

behavior to the bar staff, who did not intervene.   

 When the plaintiff saw one of the men approaching his girlfriend, he placed his 

arm around her and turned his back to the man to prevent him from disturbing her.  The 
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plaintiff was then hit over the head with a glass bottle.  The assailant ran out of the bar.  

He was pursued by the bar’s manager but was never identified. 

 The plaintiff brought suit against the Thirsty Turtle, claiming negligent and 

reckless supervision of its premises.  The defendant offered evidence that at the time of 

the assault the plaintiff was intoxicated, claiming that it was relevant on the issue of the 

plaintiff’s credibility and his ability to recall accurately the events when he testified at 

trial.   

 The plaintiff objected on the basis of relevance, arguing that his testimony on 

how the assault occurred was uncontroverted, and that his credibility was never called 

into question.   

 The trial court sustained the objection and excluded the evidence.  The jury 

returned a verdict of $300,000.  The Appellate Court affirmed. 

REASONING: 

In this case, the issues to be determined were whether the defendant was 
negligent and reckless in its supervision of its premises.  The plaintiff’s 
level of intoxication, or lack thereof, had no bearing on those issues.  We 
therefore conclude that the court’s exclusion of testimony on the plaintiff’s 
intoxication was proper.  

 
Id. at 777.   

 The Appellate Court also noted that the probative value of the evidence was 

outweighed by its prejudicial effect.  Id. at 777 n.7.  Finally, the court noted that the 

plaintiff’s testimony was corroborated by two other witnesses and therefore that even if 

the exclusion was improper, it was harmless error.   

 The Supreme Court granted certification on other issues, including the trial 

court's decision to allow specific expert testimony.  See § 7-2, below. 
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§ 4-1 RECKLESS DRIVING 15 MINUTES BEFORE ACCIDENT – STATE V. 
GONSALVES, 137 Conn. App. 237, cert. denied, 307 Conn. 912  (2012); 
Schaller, J.; Trial Judge – Solomon, J.  

 
RULE: Since recklessness requires a conscious choice of a course of action with 

knowledge of either the serious danger to others or facts which would disclose this 

danger to any reasonable person, evidence that the defendant did a “donut” 15 minutes 

before losing control of his truck on a slippery roadway was admissible to prove he was 

aware of the slippery conditions. 

FACTS: On December 2, 2007, three friends visited the defendant at his home in 

Hebron.  The defendant was 17, and his friends were 17 or 18.  There was snow and 

freezing rain outside.   

 At about 5:30 p.m., the four friends decided to go to Andover for food, and 

defendant drove his Ford F-350 pickup truck.  On their way home, they stopped at an 

unplowed school parking lot and defendant did a “donut.”  While driving home on Route 

316, they reached a portion of the road with one lane of travel each way, a posted 

speed limit of 45, and no passing allowed. 

 About 15 minutes after doing the donut, they came up behind a car going 35 to 

40 mph.  The defendant attempted to pass, crossing the double yellow line.  There was 

no evidence that he was speeding.  He lost control, veered off the left side of the road, 

struck a rock and rolled over.  One of his friends was ejected and killed.  The defendant 

was charged with manslaughter, misconduct with a motor vehicle, and reckless driving. 

 The defendant filed a motion in limine to preclude the admission of evidence of 

the “donut”, claiming that evidence of his conduct 15 minutes before the accident, and 
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at a different location, was irrelevant on his state of mind or conduct when he attempted 

the pass. 

 The state argued that the evidence regarding the “donut” was relevant because it 

showed that the defendant knew that driving conditions were “compromised.” 

 The trial court admitted the evidence.  The Appellate Court affirmed.   

REASONING: 

The facts set forth above demonstrate that the events that 
occurred in the school parking lot took place not only during 
the same storm, but during the same outing with the same 
vehicle and the same occupants.  Moreover, the event took 
place only fifteen minutes before the accident itself. 
 
   * * * 
 
As the trial court noted, the evidence proffered by the state, 
including [the passenger’s] testimony, indicates that the 
defendant was aware of the slippery road conditions that 
decreased his vehicle’s traction on the road.  Because proof 
of such awareness is necessary to demonstrate 
recklessness;... the trial court did not abuse its discretion in 
concluding that [the passenger’s] testimony on this point was 
relevant. 
 

Id. at 248.   

 The fact that the “donut” took place in an unplowed parking lot, as opposed to a 

plowed roadway, was not discussed.   
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§ 4-1 CONSTRUCTIVE NOTICE MAY BE PROVED THROUGH INDUSTRY 
STANDARDS AND GOVERNMENT REGULATIONS NOT IN EFFECT AT 
THE TIME – DICTA - DIPIETRO V. FARMINGTON SPORTS ARENA, 
LLC, 306 Conn. 107 (2012); Rodgers, C. J.; Trial Judge –Berger, J. 

 
DICTUM: Industry standards and government regulations not in effect at the time a 

dangerous condition is created, but adopted before the accident, may be used to prove 

constructive notice. 

FACTS: Action brought by soccer player alleging injury caused by a carpet surface 

in an indoor soccer facility.  Defendants moved for summary judgment on the ground 

that the plaintiff had not disclosed sufficient expert testimony to prove that the carpet 

was unreasonably dangerous and unfit for use; and that there was no evidence that the 

defendants had notice that the carpeting was unreasonably dangerous. 

 The trial court granted summary judgment.  The Appellate Court reversed, 

holding that the plaintiff had submitted sufficient expert testimony to create an issue of 

fact as to whether the carpeting was unreasonably dangerous.  On the issue of notice, 

the Appellate Court held that, since the defendants created the hazardous condition, 

proof of notice was not required.   

 The Supreme Court reversed, holding that plaintiff was required to prove notice 

and that there was no evidence that the defendants had notice of the dangerous 

character of the carpeting.  It held that summary judgment was properly entered for the 

defendants. 

REASONING: 

The affirmative act rule creates the inference of knowledge when 
defendants are responsible for creating the allegedly dangerous condition.  
The plaintiff argues that the mere assertion that the defendants were 
responsible for installing an allegedly defective carpet obviates the notice 
requirement.  We disagree.  Analysis of the affirmative act rule as it has 
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been applied shows that it permits the inference of actual notice only when 
the defendant or its employees created an obviously hazardous condition. 

 
Id. at 123. 

 The Court went on to discuss how a plaintiff might prove notice in a hypothetical 

case.  Although dicta, this language can be a useful guide to plaintiff’s lawyers:   

In addition to obvious or discoverable dangers, constructive notice may 
arise from the existence of industry standards or government regulations.  
For example, a building code and a federal regulation prohibiting the use 
of annealed glass in new construction was sufficient to charge a business 
owner with constructive notice that such glass was dangerous, even 
though the preexisting structure at issue was exempted from the code and 
the regulation, when the code and the regulation had been in place for 
thirty-two and twenty-two years, respectively, and, further, there was 
evidence that an inspection would have identified the danger. Considine v. 
Waterbury, supra, 279 Conn. 870-72. 

 
Id. at 119. 

 

§ 4-3 POST-ACCIDENT TRANSFER OF HOME ADMISSIBLE TO PROVE 
CONSCIOUSNESS OF GUILT IN CRIMINAL CASE – STATE V. 
COCCOMO, 302 Conn. 664 (2011); Zarella, J.; Trial Judge – Devlin, J.  

 
RULE: Evidence that defendant transferred ownership of her home 10 days after 

a collision was admissible to prove consciousness of guilt.  Its probative value was not 

outweighed by the danger of unfair prejudicial effect.   

FACTS: On July 26, 2005, defendant Tricia Coccomo, a second grade school 

teacher, attended a work-related dinner.  She testified she drank one or two glasses of 

sangria.  As she was driving home, she came around a curve, crossed three feet over 

the center line and collided head-on with another vehicle, killing its occupants. 

 Defendant’s blood was drawn in the ambulance on the way to the hospital.  Her 

blood alcohol content (BAC) was 0.241% at the time it was tested.  Extrapolating back 
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to the time of the collision, it was estimated at 0.25%.  However, there was evidence to 

support the defendant’s claim that there had been a mix-up of blood samples, and that 

the blood with this BAC was not hers.  In addition, there was uncontradicted evidence 

that her actions at the scene and afterwards were inconsistent with someone whose 

BAC was so high, in that she did not appear “sloppy drunk.” 

 To prove consciousness of guilt, the state offered evidence that defendant 

transferred ownership of her house ten days after the accident.  The state offered three 

documents in evidence: an excerpt from defendant’s medical records documenting that, 

three days after the collision, she requested and received a printout of her BAC; a 

certified copy of a quitclaim deed showing that 10 days after the collision, she 

transferred ownership of her house to her mother for $1; and a certified copy of a city 

tax card showing that the house had an appraised value over $500,000.   

The defendant objected on the basis that she had not transferred the property to 

shield it from the wrongful death claims, but had put the property transfer in motion 

weeks earlier to shield it from her husband in her pending divorce.  The defendant 

argued that the probative value of the evidence was outweighed by the danger of unfair 

prejudice.   

 The trial court admitted the documents.  Coccomo was convicted and sentenced 

to twelve years incarceration.  The Appellate Court reversed.  The Supreme Court 

reversed the Appellate Court and reinstated the verdict in a 4 to 3 decision. 

REASONING:  

 The trial court had relied on Batick v. Seymour, 186 Conn. 632 (1982), in which 

the Supreme Court held that in a civil case a transfer of property like this was 
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admissible against the defendant.  The Appellate Court’s ruling was based on a finding 

that the unfair prejudicial effect of the evidence outweighed its probative value, at least 

in a criminal case.   

In reversing, the Supreme Court held: 

The jury reasonably could have inferred that the defendant’s decision to 
transfer the property was influenced by her belief that she was guilty and 
that her criminal liability inevitably would give rise to civil liability for the 
wrongful deaths.  Put differently, the jury reasonably could have inferred 
that the defendant’s act of transferring the property arose directly from her 
belief that her actions resulted in the death of the other three individuals 
involved in the collision, and that this belief gave rise both to 
consciousness of civil liability and criminal guilt.  Cf. Batick v. Seymour, 
186 Conn. 632, 637-38, 443 A.2d 471 (1982). 

 
Id. at 671-72.   

 The Supreme Court held that the trial court’s decision that the probative value of 

this evidence was not outweighed by the danger of unfair prejudice did not constitute an 

abuse of discretion. 

COMMENT: This case serves as a reminder to practitioners that such evidence is 

clearly admissible in a civil case.   

 
 
§ 4-3  UNFAIR PREJUDICIAL EFFECT OF EVIDENCE OF “DEFENSIVE  
 MEDICINE” IN MEDICAL MALPRACTICE CASE – PIN V. KRAMER, 304 

Conn. 674 (2012); per curiam; Trial Judge – Shay, J. 
 
RULE: The probative value of testimony by a medical malpractice defense expert 

that, although the standard of care did not require ordering certain tests, he ordered 

them in his own practice in part because of a “malpractice crisis” and to avoid being 

sued, was outweighed by the prejudicial effect of such testimony.   
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FACTS: An osteochondroma is a benign bone tumor which, if allowed to grow, may 

damage the spine and displace organs.  When Erik Pin was ten years old, he developed 

scoliosis.  His pediatrician ordered x-rays and a CT scan, and discovered a 2.5 cm. 

osteochondroma growing between the transverse processes of the 5th and 6th 

vertebrae.   

 The pediatrician referred him to an orthopedic surgeon, Dr. David Kramer, who 

first saw Erik on April 2, 2001.  Kramer reviewed the earlier x-rays and CT scan, and 

recommended a conservative “watch and wait” approach.   

 At Erik’s next visit with Kramer eight months later, Erik indicated the tumor was 

bothering him when he lay down or pressed his back against a wall, and that he wanted 

the tumor removed.   

 Kramer scheduled surgery for December 28, 2001, and did not order any new 

radiological studies (x-rays, CT scan, or MRI) beforehand.  The original x-rays and CT 

scan were now nine months old.   

 Kramer’s plan was to remove the tumor whole, but he was unable to do so, and 

broke the tumor into pieces to get it out.  Kramer did not order any post-operative x-rays 

to monitor whether the tumor had regrown.  He testified he was satisfied that he had 

successfully removed the entire tumor and that, in his opinion, the chance of 

reoccurrence was very small.  Kramer saw Erik for two post-op visits over the next three 

months. 

 About six months after surgery, in June 2002, Erik went to his pediatrician, who 

noted an asymmetry in Erik’s ribs and ordered x-rays, which showed that the tumor had 

regrown.   
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 Erik returned to Kramer, who referred him to a tumor specialist who performed 

surgery on September 19, 2002, nine months after the first surgery.  In the second, far 

more extensive, surgery sections of Erik’s ribs and his 5th and 6th vertebrae were 

removed.  Because of the extensive bone loss, a spinal fusion was required, and that 

fusion ultimately failed.   

 Nine months later, a third procedure was required, in which metal rods were 

inserted into Erik’s back.  By that time, Erik had spent almost a year in a body brace and 

was unable to attend school.  The metal rods also failed to stabilize the spine, and Erik 

was left seriously disabled. 

 One of the plaintiff’s principal claims was that Kramer breached the standard of 

by failing to order a new set of x-rays and a new CT scan or MRI before surgery, and 

that as a result, when planning surgery, Kramer relied on a nine-month-old CT scan that 

did not accurately reflect the then-current extent of the tumor.  As a result, the plaintiff 

argued, Kramer underestimated how extensive the tumor was, which decreased his 

ability to remove it completely.   

 Defendant’s expert, Dr. Todd Albert, testified at trial that it was not the standard 

of care to order new radiological studies before doing the surgery. 

However, Albert had testified at deposition that if he had been Erik’s surgeon, he 

would have ordered both a CT scan and an MRI before surgery.  Defense counsel, 

anticipating cross-examination on this point, asked Albert why, in view of the fact it was 

not the standard of care, he would have ordered a CT scan and an MRI.  The doctor 

testified: 

Well, a few reasons.  One, I am with residents, fellows, and medical 
students all the time.  So, we are ordering a lot of tests on everything so 
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they have the opportunity to read them.  And you could say, oh, that’s 
wasteful, but that is part of being at a teaching institution.  One.  It is for 
teaching purposes as much as anything, for they have one more chance 
to look at just one more--they have another dot in their exposure. 
 
The second reason is much different than in this part of the country and 
this state.  I live in the worst malpractice community in the world.  And 
people -- and we practice a lot of defensive medicine.  It’s true.  It’s 
unfortunate, but it’s true.  And so we order way more tests.  You hear 
about the cost of medicine going up.  We are the epicenter of it because 
we have more doctors leaving because they can’t get insurance and 
things like that.  So, we order way more tests than are necessary to 
protect ourselves.  And that’s just a fact.  And so we get acclimated to 
practicing like that.  So, there’s lots of reasons. 

 
Id. at 677.   

Plaintiff’s counsel asked that the jury be excused.  Once the jury was out of the 

room, plaintiff’s counsel argued that Albert had injected totally inappropriate issues into 

the case, and requested a mistrial or at least a curative instruction to disregard the 

testimony.  

 Defense counsel argued that his expert should be permitted to explain why he 

would have ordered these tests, even though it was not the standard of care to do so.  

Defense counsel indicated, however, that he had no objection to a curative instruction 

asking the jury to ignore that part of the testimony.  It was not specified what that 

curative instruction would be.   

 The trial court refused the motion for mistrial and the request for a curative 

instruction.  The Appellate Court reversed, and the Supreme Court affirmed per curiam. 

REASONING: 

 The Appellate Court held that the probative value of this evidence was 

outweighed by the danger of unfair prejudice. 
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The unspoken inference to be drawn from this testimony was that the only 
reason Kramer would have needed to do additional radiology tests on the 
plaintiff would be to protect himself against the very litigation that he was 
then experiencing.  After hearing this testimony, it would be difficult to 
imagine that the jury could or would have ignored its logical implications 
when considering whether the defendants should be held liable. In 
addressing the plaintiffs’ claim, we are cognizant that the trial court is often 
better positioned to determine whether a particular section of testimony 
was prejudicial and that the court’s determination of whether or not to 
grant a remedy for any such prejudice should be given great deference.  
We cannot, however, defer to the court’s decision not to act in this case. 

 
119 Conn. App. at 43-44. 

This testimony painted a picture sympathetic to physicians, portraying 
them as constantly forced to defend against malpractice claims and to 
bear the exorbitant cost of insurance.  Whether or not the comment has 
merit in pubic discourse, it had no place in this trial. 

 
Id. at 45. 

 The Supreme Court granted certification on the following question:  “Did the 

Appellate Court properly determine that the trial court incorrectly failed to give a curative 

instruction, and if so, was such failure harmful”? 

 The Supreme Court affirmed the Appellate Court’s “concise and well reasoned” 

opinion, per curiam.   

PRACTICE POINTER: 

 Since a curative instruction of little value following such prejudicial testimony, if 

possible, file a motion in limine to prevent the jury from ever hearing it. 
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§ 4-3 CITIZENSHIP STATUS, PRIOR SPEEDING CONVICTIONS; LICENSE 
SUSPENSION – STATE V. JORDAN, 305 Conn. 1 (May 29, 2012); 
Rodgers, C.J., J.; Trial Judge – Blue, J. 

 
RULE: Even if it is arguably minimally relevant that a witness is not a citizen, has 

prior speeding convictions, or has a prior license suspension, such relevance is 

outweighed by the danger of unfair prejudice. 

FACTS: The defendant was operating his motorcycle at a high rate of speed when 

he struck a car driven by Ricardo Ringor.  The collision killed the defendant’s 

passenger.  

 When Ringor testified, the defendant sought to cross-examine him about the fact 

that he was not a U. S. citizen.  The state objected.  Defendant argued that Ringor was 

at fault in the accident, and because he could face deportation if convicted of a felony 

arising from the collision, had a greater motive to lie to avoid inculpating himself.   

 Defendant also sought to question Ringor about two 2002 speeding tickets, and 

about whether his license had ever been suspended, arguing that someone with such a 

record has a greater incentive to lie to avoid new charges.   

 Trial Judge Jon Blue refused to allow any of this questioning.  Regarding 

Ringor’s citizenship status, he reasoned that all people have a motive to lie to avoid 

felony charges and possible imprisonment, and that motive is not significantly greater 

because of the risk of deportation.  Thus, even if the evidence is arguably relevant, its 

probative value is outweighed by its prejudicial effect.   

 The court refused to allow testimony regarding prior speeding tickets or the 

license suspension on the same grounds. 
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 The Appellate Court affirmed the trial judge’s ruling.  The Supreme Court 

affirmed the Appellate Court (although it reversed the case on different grounds). 

REASONING: 

[T]he trial court did not abuse its discretion in ruling that those matters 
either were of minimal to no relevance or were likely to cause prejudice or 
confusion. 

 
Id. at 29.   
 
 
 
§ 4-3 GRUESOME PHOTOGRAPH – STATE V. WILLIAMS, 137 Conn. App. 

250, cert. denied, 307 Conn. 921 ( 2012); Peters, J.; Trial Judge – 
Randolph, J.  

 
RULE: Gruesome photographs are admissible unless they make the jury  

vomit. 

FACTS: On June 3, 2008, at approximately 11:30 p.m., the defendant was alleged 

to have hit a motorcycle at an intersection in East Hartford and fled the scene.  The 

motorcycle driver was killed.   

 The accident was witnessed by Ellio Dos Santos.   

Shortly after the accident, a second witness saw a red tractor-trailer truck parked 

at an intersection not far from where the accident had occurred.  He saw that the truck’s 

left headlight was out, and the driver get out, walk around to the front, and get back into 

the cab and drive away.  The truck was traced to the defendant.  

 When interviewed by the police, the defendant acknowledged that he had been 

driving through the intersection at about the time of the accident.  He also admitted that 

as he drove through the intersection, he heard a “bang.”  However, he stated that he 

thought that the bang was caused by something “hung up between the truck and the 
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trailer.”  He also admitted that he had stopped briefly after leaving the scene of the 

accident.  The defendant stated that the headlight was out before he left the facility 

where he picked the truck up.   

The evidence also showed that after leaving East Hartford, on his way to North 

Attleboro, Massachusetts, he made an unscheduled stop at his home in Andover and 

substituted another headlight for the one that was out.  He did not record this stop in his 

driver’s log book.   

 Eyewitness Dos Santos testified that before the truck hit the motorcycle, both 

headlights were functioning.  Dos Santos described the tractor-trailer truck with 

reasonable accuracy, but got some particulars wrong.  He described the red truck as 

orange, and got the number of rear drive wheels wrong.   

 The state offered a single color photograph of the victim’s body on the roadway, 

with his head split open, and blood and brain matter protruding from his cranium.  The 

photo was introduced through a police officer who had done an accident reconstruction.  

The officer testified that the photo was a fair and accurate representation of the victim’s 

condition after the accident.   

 The defendant objected on the basis that the photo was not relevant on the issue 

in the case: the identity of the driver.  The state argued that the photograph was 

relevant because the eyewitness, Dos Santos, had seen the body at the scene and 

been traumatized, helping explain why he had made errors in his description of the 

truck.  The defendant argued that the probative value of the photo was outweighed by 

its prejudicial effect.    

 The trial judge admitted the photograph.  The Appellate Court affirmed. 
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REASONING: 

Even photographs depicting gruesome scenes that may prejudice the jury 
are admissible, so long as, in the court’s discretion, they are more 
probative than prejudicial....  There is no requirement in this state that a 
potentially inflammatory photograph be essential to the state’s case in 
order for it to be admissible; rather, the test for determining the 
admissibility of the challenged evidence is relevancy and not necessity.  
(Citation omitted; internal quotation marks omitted.)  State v. Sanchez, 69 
Conn. App. 576, 593, 795 A.2d 597 (2002); see also State v. Ferraiuolo,  
80 Conn. App. 521, 530-31, 835 A.2d 1041 (2003), cert. denied, 267  
 
Conn. 916, 841 A.2d 220 (2004).  We conclude, therefore, that the court 
did not abuse its discretion when it admitted the photograph into 
evidence.”  

 
Id. at 262. 

 
 

VI. Witnesses 
 
§ 6-7(a) ADMISSIBILITY OF FELONY CONVICTIONS – STATE V. CLARK, 137 

Conn. App. 2003 (2012); Bishop, J.; Trial Judge – Espinosa, J. 
 
RULE: Felonies not connected with truthfulness and more than ten years old are 

not admissible. 

FACTS: In October 2008, the defendant and the victim got into a bar fight that 

ended when the defendant struck the victim in the mouth with a beer bottle, causing 

significant injuries.  The defendant was charged with assault.   

 Before trial, the defendant moved in limine to preclude the State from offering 

four felony convictions: (1) a 1990 conviction for possession of narcotics; (2) a 1993 

conviction for the sale of illegal drugs, (3) a 1993 conviction for assault in the second 

degree; and (4) a 1993 conviction for having a weapon in a correctional institution.   

 The trial court admitted the convictions.  The Appellate Court found that the 

admission of the felonies was an abuse of discretion, but harmless error. 
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REASONING: 

 Section 6-7(a) of the Code of Evidence provides:   

General rule.  For the purpose of impeaching the credibility of a witness, 
evidence that a witness has been convicted of a crime is admissible if the 
crime was punishable by imprisonment for more than one year.  In 
determining whether to admit evidence of a conviction, the court shall 
consider: 
 
(1) the extent of the prejudice likely to arise, 
(2) the significance of the particular crime in indicating untruthfulness, and 
(3) the remoteness in time of the conviction. 

 
 Section 6-7(a)(3) does not establish a specific time limit.  However, the  
 
Commentary to § 6-7(a) suggests ten years: 
  

Our Supreme Court has stated, as well, that ‘[a]lthough we have left to the 
trial court the responsibility for determining whether, in a particular case, a 
witness’ criminal conviction may be excluded on the grounds that it is too 
old, we have sanctioned a general guideline for the determination of 
remoteness that parallels rule 609 (b) of the Federal Rules of Evidence.  
Rule 609 (b) establishes a ten year limitation from conviction or release 
from resulting confinement upon the use of the conviction for 
impeachment purposes unless the probative value of the conviction 
substantially outweighs its prejudicial effect.’  (Internal quotation marks 
omitted.) State v. Carter, 228 Conn. 412, 431, 636 A.2d 821 (1994).  
Notwithstanding the general guideline of ten years, the court has 
recognized, however, that ‘convictions having some special significance 
upon the issue of veracity surmount the standard bar of ten years and 
qualify for the balancing of probative value against prejudice.’  (Internal 
quotation marks omitted.)  State v. Cooper, 227 Conn. 417, 436, 630 A.2d 
1043 (1993). 

 
137 Conn. App. at 208-9. 

 In this case, all the convictions were more than ten years old, and none was for a 

crime “indicating untruthfulness,” that is, directly involving dishonesty or deceit, such as 

perjury.  (The Appellate Court went hold to hold that the admission of the felonies was 

harmless.)  
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§ 6-9 REFRESHING RECOLLECTION WITH UNCERTIFIED TRANSCRIPT - 
DOYLE V. KAMM, 133 Conn. App. 25 (2012); Beach, J.; Trial Judge – 
Shaban, J.   

 
RULE: Any object or writing may be used to refresh a witness’ memory. 

FACTS: In May 2004, John Doyle began treatment for issues related to weight loss 

with internist Dr. Harold Kamm.  Doyle had additional visits with Kamm in August and 

November 2004.  In March 2005, Doyle suffered a fatal heart attack. 

 The plaintiff alleged that Kamm failed to properly diagnose and treat Doyle for his 

cardiac issues.  More specifically, that he failed to order a stress test, recheck Doyle’s 

abnormal lipid profile, and initiate proper pharmacological treatment.   

 During cross-examination of the defendants’ expert, Dr. Podrid, plaintiff’s counsel 

asked whether a prior mild myocardial infarction could cause flattened T-waves on an 

EKG.  The expert refused to concede this point.  

 Plaintiff’s counsel then asked Podrid whether he recalled testifying in an earlier 

case called Plourde.  Podrid answered he did not. 

 Plaintiff’s counsel then attempted to show Podrid a copy of his deposition 

testimony in the Plourde case.  More specifically, he attempted to direct the expert’s 

attention to a specific part of that testimony regarding whether a prior myocardial 

infarction could cause flattened T-waves.  Defense counsel objected on the ground that 

the copy of the deposition transcript being shown to Podrid was not certified and, 

therefore, not authenticated as true. 

 The trial court sustained the objection.  The Appellate Court found this to be 

error.   
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REASONING: 

To the extent that the issue is one of refreshing recollection, the court 
clearly erred because the law is well established that authentication is not 
required to refresh a witness’ recollection.  Our code of evidence allows 
any object or writing to be used to refresh a witness’ recollection, 
regardless of its admissibility, and authentication is a condition precedent 
only for admissibility.  Conn. Code Evid. § 6-9 (allowing any object or 
writing to refresh witness’ recollection); Conn. Code Evid. § 6-9 (a), 
commentary (“[a]ny party may introduce into evidence the object or writing 
used to stimulate the witness’ recollection if the object or writing is 
otherwise admissible under other provisions of the Code”); Conn. Code 
Evid. § 9-1 (authentication is condition precedent to admissibility).  
Because the item that the plaintiff’s counsel attempted to use to refresh 
recollection was not immediately being introduced into evidence, 
authentication was not required at that time.  Insofar as the questioning 
was part of laying a foundation to impeach the witness by asking whether 
he had made the statement, authentication was not required unless the 
plaintiff’s counsel later sought to introduce the document as a full exhibit.  
Conn. Code Evid. § 9-1 (requiring authentication as a condition precedent 
to admissibility).  In the present case, the document was marked as an 
exhibit for identification only, and the plaintiff’s counsel made no attempt to 
introduce it as a full exhibit.  Accordingly, the court erred by ruling that the 
deposition transcript had to be certified before the plaintiff’s counsel could 
show it to Podrid during his testimony. 

 
Id. at 39-40. 

 The court went on to hold that there was insufficient information in the record to 

determine whether or not this ruling was harmful, and affirmed the defendants’ verdict. 

 

§ 6-11(b) PRIOR CONSISTENT STATEMENT OF A WITNESS ADMISSIBLE IF 
WITNESS IS IMPEACHED – STATE V. ROSE, 132 Conn. App. 563, cert 
denied, 303 Conn. 934 (2011); West, J.; Trial Judge – Crawford, J. 

 
RULE: Prior consistent statement of a witness.   

If the credibility of a witness is impeached by (1) a prior 
inconsistent statement of the witness, (2) a suggestion of 
bias, interest or improper motive that was not present at the 
time the witness made the prior consistent statement, or (3) 
a suggestion of recent contrivance, evidence of a prior 
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consistent statement made by the witness is admissible, in 
the discretion of the court, to rebut the impeachment. 
 

CCE, Sec. 6-11(b). 

 In addition to the three forms of impeachment specifically set forth in Section 6-

11(b) of the Code, the Commentary notes:  “[t]he cases sometimes list a fourth form of 

impeachment – a claim of inaccurate memory – under which prior consistent statements 

could be admitted to repair credibility.” 

FACTS: Three witnesses, including John Bell and Robert Davis, observed the 

defendant administering all or part of a fatal beating of the victim.  All three gave 

statements to the police soon after the attack. 

 During Bell’s testimony, it came out that after he gave his statement he suffered 

a stroke, which affected his memory.  The state offered Bell’s pre-stroke statement to 

rebut the inference that his testimony was flawed due to imperfect memory.   

 During Davis’ testimony, it came out that he was incarcerated at the time of trial.  

During cross-examination he was asked whether the state had promised him anything 

in exchange for his testimony.  The state offered Davis’ police statement to rebut the 

inference that he was testifying to obtain favorable treatment regarding his 

incarceration. 

 The trial court admitted both witness statements as prior consistent statements.  

The Appellate Court affirmed. 

REASONING:   

 Bell’s statement was admissible because it showed that his stroke had not 

appreciably changed his account.  Davis’ statement was admissible because he was 

not currying favor with the state at the time he gave it. 
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PRACTICE NOTE:   

 CCE Section 6-11(b)(1) can be extremely valuable in civil cases.  If your witness 

is impeached at trial, for example with inconsistent deposition testimony, a prior 

consistent statement – such as an eyewitness statement in police motor vehicle report – 

is admissible under this subsection. 

 

VII. Opinions and Expert Testimony 

§ 7-2 PORTER ANALYSIS NOT REQUIRED FOR ACCIDENT 
RECONSTRUCTION TESTIMONY – STATE V. FURBUSH, 131 Conn. 
App. 733 (2011); Lavine, J.; Trial Judge – Schuman, J. 

 
RULE: Accident reconstruction does not involve “innovative scientific techniques.”  

Therefore, no Porter hearing is required. 

FACTS: Defendant spent the evening of September 2, 2003 at a bar.  He left at 

approximately 10 p.m. in his pick-up truck.  On his way home on Route 85, he crossed 

over the center line and crashed into the front driver’s side of a car being driven by 

George Koch, who was killed.  The defendant was taken to the hospital, where his BAC 

was tested at 0.248%. 

 The defendant was charged with manslaughter with a motor vehicle and driving 

under the influence.  The principle issue in the case revolved around which driver 

crossed the center line.  Because Koch was killed, the only witness to the collision was 

the defendant, who did not testify.   

 The state disclosed that it intended to call two accident reconstruction experts, 

Mathieu and Foley, to establish that it was the defendant’s truck that crossed the center 

line.  The defendant moved in limine to preclude any such testimony on the ground that 
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the state would be unable to establish the scientific validity of the methodologies utilized 

by the experts under State v. Porter, 241 Conn. 57 (1997).    

 The case was tried to the court.  The trial judge ruled that he would hear the 

testimony, but allow the defendant to move to strike the testimony at the close of the 

state’s case.   

 The state’s two accident reconstruction experts testified that it was the 

defendant’s truck that crossed the center line.  The defendant moved to strike the 

testimony and for a judgment of acquittal.  The defendant maintained that pursuant to 

Porter and Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 570 (1993), the state had 

not shown the methods used by the reconstructionists were scientifically reliable.  The 

state countered that Porter did not apply to accident reconstruction testimony, because 

it did not involve an innovative scientific technique.  The court denied the defendant’s 

motion to strike, concluding that the state’s experts testified relied on generally accepted 

principles of accident reconstruction, based on principles and theories in the recognized 

literature and taught for decades.   

 The defendant was convicted and sentenced to nine years in prison.  The 

Appellate Court affirmed. 

REASONING: 

 Furbush is the first Connecticut appellate case to address whether or not a Porter 

inquiry is necessary for accident reconstruction testimony.  The Appellate Court 

concluded that accident reconstruction testimony does not involve “innovative scientific 

techniques.”  Therefore, no Porter hearing is required: 

We conclude that there is nothing novel about the methods used by 
Mathieu and Foley to reconstruct the accident and reach their conclusions 
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that the collision occurred in the northbound lane.  They based their 
conclusions on visual inspections of the scene of the collision and 
photographs of the scene, and applied ‘principles and theories that have 
been in the recognized literature and have been taught at training 
academies for decades’ to determine where the collision occurred and 
how certain marks in the road were created.  The methods utilized by  
Mathieu and Foley provided ‘assistance to the [court] in viewing and  
evaluating the evidence.’  (Internal quotation marks omitted.)  State v. 
Reid, supra, 254 Conn. 547. 

 
Id. at 755-56. 

 

§ 7-2 PORTER INQUIRY NOT WARRNTED FOR STRAIGHTFORWARD 
ANALYSIS OF ECONOMIC LOSS – McDONALD v. DOUKAS,  2012 WL 
3875159, Superior Court, J.D. of New Haven., No. CV085024718. (Aug. 
15, 2012; Wilson, J.) 

 
RULE: Ordinarily, an economist’s projections, which are not based on innovative 

scientific techniques, are not subject to a Porter analysis.   

FACTS: Plaintiff disclosed Dr. Gary Crakes to testify as to the present value of 

future medical expenses and future lost earning capacity.  Defendants moved in limine 

to exclude the testimony pursuant to Porter.  The plaintiff argued that the testimony 

offered was not “scientific evidence” within the meaning of Porter.  The trial court agreed 

and denied the motion in limine.   

REASONING:  

 Judge Wilson followed Judge Sheldon’s opinion in Pepe & Hazard v. Jones, 

Superior Court, Judicial District of Waterbury, Complex Litigation Docket, No. CV 96-

0151601S, (September 11, 2002).  In Pepe & Hazard, Judge Sheldon ruled that the 

plaintiff’s expert, a C.P.A. who was to testify regarding economic losses sustained by 

the plaintiff, was not subject to a Porter evaluation because the subject of his testimony 
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was not by its nature “scientific evidence.”  Judge Wilson ruled that the same reasoning 

applied to Dr. Crakes: 

In light of the foregoing authorities, this court must first determine if the 
proffered testimony of Dr. Crakes is ‘scientific evidence’ subject to 
evaluation and possible exclusion under Porter.  First, Dr. Crakes has 
been a professor in the Department of Economics and Business at 
Southern Connecticut State University since 1989.  He is widely published 
in his field, and as this court’s research revealed, has testified in 
numerous cases on the issue of economic damages.  Dr. Crakes’ 
proposed testimony regarding the present value of the cost of the 
plaintiff’s future depression related medical expenses and the plaintiff’s 
future economic loss, based upon the evidence presented by other 
experts who will testify as to the plaintiff’s future work capacity, is not 
testimony based on innovative scientific techniques.  Such testimony, 
‘though based on scientific knowledge, is accessible to the trier of fact, 
enabling the trier to weigh its probative value and apply it to the issues of 
the case without abandoning common sense and sacrificing independent 
judgment to the expert’s assertions based on his special skill and 
knowledge.’ 
 

   * * * 
 
In this case, Dr. Crakes calculated the plaintiff’s future loss of earnings by 
comparing his expected future earning capacity had he never been 
injured, with the plaintiff’s expected lifetime future capacity under the work 
limitations brought about by his injuries.  Dr. Crakes calculated these 
figures using median incomes of persons of various educational 
backgrounds as compiled by the U. S. Census Bureau and Bureau of 
Labor Statistics, factoring in the plaintiff’s age, gender, expected work life, 
and life expectancy.  Dr. Crakes then adjusted these figures by the 
expected future taxes, fringe benefits, interest and annual growth of 
earnings and the plaintiff’s continuing cost of care.  Such calculations of 
future loss of earning capacity are clearly not based on any novel scientific 
methodology, but on applicable economic principles within Dr. Crakes’ 
expertise.  Such evidence is not ‘based on obscure scientific theories’, 
which would have ‘the potential to mislead jurors awed by an aura of 
mystic infallibility surrounding scientific techniques, experts and the fancy 
devices employed, (such as with the popular T.V. show CSI].’  State v. 
Hasan, supra 205 Conn. 490.  Rather, Dr. Crakes’ testimony concerns a 
method by which to determine the plaintiff’s future loss of earning 
capacity, the understanding of which will be accessible to the jury and the 
value of the expertise lay in its assistance to the jury in viewing and 
evaluating the evidence on economic damages.  Although Dr. Crakes’ skill 
and training is based on science, the subject which he will testify to, that is 
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the amount of the plaintiff’s future loss of earning capacity, and the 
present value of the plaintiff’s future depression related medical expenses 
is not based on any scientific test, methodology or experiment.  
Furthermore, his testimony will assist the jury in determining the amount of 
the plaintiff’s economic damages if liability is established. 

 
2012 WL 3875159 at 7. 

 

§ 7-2 STRIKING EXPERT’S ENTIRE TESTIMONY AS SANCTION FOR 
ALLEGED DECEPTIVE TESTIMONY HELD TO BE ABUSE OF 
DISCRETION – D’ASCANIO V. TOYOTA INDUSTRIES CORPORATION, 
133 Conn. App. 420, cert. granted, 307 Conn. 907 (2012) Bishop, J.; Trial 
Judge – Miller, J. 

 
RULE: Sanction of striking expert’s entire testimony, resulting in a directed 

verdict, held not justified by court’s finding that the expert’s testimony on one issue was 

deceptive. 

FACTS: The plaintiffs brought a product liability action against Toyota for personal 

injuries caused by an allegedly defective forklift.  The plaintiffs began their case by 

presenting the testimony of engineer Daryl Ebersole on the issue on whether the forklift 

was defective.  In Ebersole’s opinion the forklift’s steering system and electronic control 

display were defective. 

 During Ebersole’s testimony, the plaintiffs sought to introduce into evidence a 

videotape depicting a Toyota forklift with an electronic control display system.  The 

defendants objected.  During a hearing in which the plaintiffs attempted to authenticate 

the videotape, the court was left with the impression that the control display system of 

the forklift shown in the tape was the same as that on the forklift at issue.  (The printed 

record seems to indicate that the testimony was that the control display systems were 

similar, but not exactly the same.) 
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 Plaintiffs’ counsel argued that the differences between the forklift on the 

videotape and the forklift at issue went to the weight of the evidence, not its 

admissibility.  The trial court admitted the videotape, which was shown to the jury. 

 Afterwards, the defendant renewed its objection, this time on the basis that the 

two forklifts did not have the same displays.  The court indicated that it had thought that 

the tape depicted the same control system, and now that he understood it was not the 

same, when the jury reconvened, he would strike the video and instruct the jury to 

disregard it.   

 Defendants then moved for a mistrial, claiming that the witness and plaintiffs’ 

counsel intentionally misled the jury and the court in their efforts to admit the videotape 

into evidence.  The court found that the laying of the foundation for the videotape 

involved “either deception or extreme sloppiness.”  Id. at 425 n. 6.  The court then struck 

not only Ebersole’s testimony about the videotape, but also the rest of his testimony, 

and precluded him from testifying further in the case.   

Plaintiffs then moved for a continuance to obtain a new expert.  Judge Miller 

ruled that granting a mistrial and a continuance for the plaintiffs to obtain a new expert 

was not a sufficient sanction, because it would give the plaintiffs “a do over.”  Without an 

expert, the plaintiffs were not able to make out a prima facie case, so Judge Miller 

directed a verdict for the defendants.  The Appellate Court reversed.  

REASONING:  

 The Appellate Court held that, as there was no finding that all of Ebersole’s 

testimony was deceptive, striking it in totality was an overbroad sanction: 

Further, if the defendants had an issue with Ebersole’s credibility, such a 
concern would have been fodder for zealous cross-examination.  Because 
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it is axiomatic that the issue of credibility is solely within the province of the 
fact finder, and not the court, the jury could have chosen to disregard 
Ebersole’s testimony in part or in whole.  The court’s ruling striking 
Ebersole’s testimony and precluding his further testimony effectively 
ended the plaintiffs’ case, resulting in a directed verdict.  Such a drastic 
sanction should have been utilized only as a last resort. 
 
Even if the court were inclined to prevent any of Ebersole’s testimony from 
being considered by the jury, the court could have imposed the lesser 
sanction of precluding his testimony with the granting of a mistrial.  The 
court, however, declined to order a mistrial on the basis that it would give 
the plaintiffs a second chance in spite of the lack of any finding by the 
court, or support in the record, that the plaintiffs or their counsel were 
complicit in Ebersole’s behavior that the court characterized as deceptive 
or extreme sloppiness.  In sum, the court’s sanction of precluding the 
plaintiffs form presenting any expert testimony as to the existence of a 
defect was not proportionate to Ebersole’s purported offense and was not 
consistent with ‘the judicial policy preference to bring about a trial on the 
merits of a dispute whenever possible and to secure for the litigant his day 
in court.’ 

 
Id. at 429-30. 
 
 
 
§ 7-2 QUALIFICATIONS OF EXPERTS: OBSTETRICIAN NOT PERMITTED 

TO TESTIFY AS TO CAUSE OF DEATH OF FETUS  – WEAVER V. 
MCKNIGHT, 134 Conn. App. 652, cert. granted, 305 Conn. 907 (2012); 
DiPentima, D. J., J.; Trial Judge – Leuba, J. 

 
RULE: Despite significant experience with gestational diabetes, absent sufficient 

proof of the scientific validity of such an opinion, it is not an abuse of discretion to bar an 

obstetrician from testifying that the diabetes was a substantial factor in causing the 

death of a fetus.   

FACTS: Dorothy Weaver’s pregnancy was being managed by the Thames 

Gynecological Group.  On Thursday, May 11, 2006, she was seen by an APRN, Nancy 

Hess.  An ultrasound showed that the fetus was more than 11 pounds.  In addition, Mrs. 
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Weaver had tested positive for sugar in her urine during check-ups on April 24, May 4, 

and May 11th.  

 On Friday, May 12th, Nurse Hess contacted Dr. Henry Amdur, a physician in the 

group, and informed him of these findings.  Amdur told Hess to contact Mrs. Weaver on 

Monday, May 15th, and offer her a caesarean section.  Nurse Hess contacted Mrs. 

Weaver on Monday, May 15th, and scheduled the caesarian for the following day, May 

16th.  When Mrs. Weaver arrived at the hospital, no heartbeat could be detected.  She 

was informed that her fetus had died, and that due to the size of the fetus, a caesarean 

section would be necessary to remove her fetus.  The caesarian was performed and the 

fetus delivered stillborn.   

 The autopsy report indicated that there were no apparent birth defects or signs of 

infection, and that the fetus had enlarged organs, which, according to plaintiffs’ expert, 

are a sign of a stillbirth caused by gestational diabetes.  The pathologist who conducted 

the autopsy, however, found no cause of death. 

 Plaintiffs brought suit alleging that negligent management of Mrs. Weaver’s 

gestational diabetes caused the death of their child. The plaintiffs disclosed two 

obstetrician gynecologists to testify that Mrs. Weaver’s uncontrolled gestational diabetes 

was the cause of the stillbirth.  The defendants filed a motion in limine to preclude the 

two experts from testifying on causation.  At the parties’ suggestion, the court deferred 

ruling on the defendants’ motion in limine until the two physicians testified at trial.   

 Both physicians had significant experience caring for women with gestational 

diabetes.  The first expert, Dr. Jelsema, testified that he determined the cause of death 

even though the pathologist could not, by putting together the entire clinical picture and 
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the results of the autopsy.  He testified that where death is caused by gestational 

diabetes, it is common for the pathology report not to identify an anatomical cause of 

death.   

 The second expert, Dr. Bottiglieri, also had substantial experience with treating 

women with gestational diabetes.  He testified that the more severe the diabetes, the 

greater the risk to the fetus.  He testified that the mechanism that leads to the stillbirth of 

the fetus with a mother with gestational diabetes is not normally detectable in an 

autopsy.  He testified that he could determine the cause of death where a pathologist 

could not, because he is able to see things that a pathologist may not see on an 

autopsy. 

After each doctor testified on causation outside the presence of the jury, the court 

granted the motions in limine.  The court then directed a verdict for the defendants.   

REASONING: 

 The Appellate Court affirmed the ruling of the trial court on the basis that there 

was no evidence regarding the scientific validity of these opinions.  The Appellate Court 

leaned heavily on the fact that it was applying an abuse of discretion standard, stating: 

our inquiry is limited to whether the court’s decision to preclude the 
testimony constituted an abuse of discretion or involved a misconception 
of the law.  It is not for a reviewing court to substitute its judgment for that 
of the trial court. 

 
Id. at 665. 

COMMENT: 

 There is a significant difference between the way a pathologist approaches 

causation (whether the anatomical evidence establishes the cause of death with 
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scientific certainty) and the legal standard (whether the totality of evidence establishes 

the probable cause of death). 

 

§ 7-2 QUALIFICATIONS OF EXPERTS:  FORMAL TRAINING NOT REQUIRED 
FOR BAR SECURITY EXPERT - WOOD V. CLUB, LLC, 134 Conn. App. 
768, cert. granted, 305 Conn. 911 (2012); Pellegrino, J.; Trial Judge – 
Karazin, Jr., J. 

 
RULE:   It is not necessary that an expert witness have formal education, 

certification or a license in the field of bar security, as long as he has the requisite 

experience. 

FACTS: See Section 4-2 above. 

 Plaintiff offered the testimony of Kevin DePalma.  On voir dire, DePalma testified 

that he was employed for 3½ years on the security staff of a bar in New Haven.  

Although he had no formal training, he testified that he helped to develop the security 

standards for the bar that had employed him.  He also self-effacingly testified that he did 

not consider himself to be an expert in the field of bar security.   

 Initially, Judge Karazin refused to qualify DePalma as an expert.  But later he 

reversed his ruling, finding that despite DePalma’s refreshing “humility” in declining to 

characterize himself as an expert, in fact he had the necessary experience to reach the 

threshold standard for an expert witness.  Judge Karazin allowed DePalma to testify.  

DePalma testified that the standard of care required the defendant security staff to 

intervene when complaints were first made of the aggressive dancing. 

 The Appellate Court affirmed.  The Supreme Court has granted certification on 

this issue. 
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REASONING: 

On the basis of his testimony, there can be no doubt that 
DePalma had knowledge of the field of bar security that was 
not common to the average person and that it was helpful to 
the jury....  It is not relevant, as was alluded to at trial, that 
DePalma had no formal education, certification or license in 
the field of bar security.  As our Supreme Court has stated, 
‘[i]t is not essential that an expert witness possess any 
particular credential, such as a license, in order to be 
qualified to testify, so long as his education or experience 
indicate that he had knowledge on a relevant subject 
significantly greater than that of persons lacking such 
education or experience.’   
 

Id. at 774-75. 

 

§ 7-2 EXPERT TESTIMONY ADMISSIBLE ON THE STANDARD OF CARE 
FOR A PHYSICIAN INFORMING AND ADVISING A PATIENT 
REGARDING SURGERY – DOWNS V. TRIAS, 306 Conn. 81 (2012); 
Harper, J.; Trial Judge – Cremins, J. 

 
RULE: While the scope of the duty to inform in an informed consent case is 

defined by a lay standard, because a physician must also follow the professional 

standard of care to properly advise a patient regarding her medical care and treatment, 

expert testimony is admissible on this issue. 

FACTS: Allison Downs had a significant family history of breast cancer: it had killed 

her mother, maternal grandmother, and two maternal aunts.  In 1981, at age 22, 

although she had not been diagnosed with breast cancer, Downs had a bilateral 

mastectomy to reduce her cancer risk. 

 In 2005, when she was 47 years old, Downs was considering an elective 

hysterectomy to remedy a uterine fibroid condition.  The surgery was to be performed 

by the defendant.  At a preoperative consultation, the defendant told Downs that her 
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family history of breast cancer did not increase her risk of ovarian cancer.  In fact, a 

family history of breast cancer is associated with an increased risk of ovarian cancer.   

The defendant also informed the plaintiff that her ovaries were healthy, there was 

no reason to remove them, and that removal would result in unpleasant side effects 

including early menopause and interference with sexual intercourse.  Based on this 

consultation, the plaintiff chose a partial hysterectomy.  The surgery was performed, 

and the defendant removed the plaintiff’s uterus, but not her cervix or ovaries.   

 About a year after surgery, Downs was diagnosed with late stage terminal 

ovarian cancer, which had spread to her abdomen.  At the time of her partial 

hysterectomy, the plaintiff did not have ovarian cancer.  Had the ovaries been 

prophylactically removed at that time, she would not have developed the cancer.  

 At trial, plaintiff elected to prosecute the case as a medical negligence (as 

opposed to informed consent) case.  In other words, that Trias breached the standard of 

care by (1) failing to inform her that her family history of cancer increased her risk of 

developing ovarian cancer, (2) negligently telling her that her family history of breast 

cancer did not increase her risk of ovarian cancer, (3) failing to advise her to have her 

ovaries removed during the hysterectomy and (4) failing to remove her ovaries.   

 In terms of causation, there were two links:  first, expert testimony that the cancer 

was not in existence at the time of the partial hysterectomy; and second, Downs’ 

testimony that if Trias had advised her in accordance with the standard of care, she 

would have elected to have her ovaries removed.  Plaintiff’s counsel elected not to 

pursue a cause of action for informed consent.   
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 Defense counsel took the position that plaintiff did not have the right to make this 

election – that this was an informed consent case, not a medical negligence case – and 

argued that since the scope of what a physician must inform a patient of is defined in an 

informed consent case by the lay standard, expert testimony as to what the defendant 

should have informed the plaintiff was inadmissible.   

 The trial court admitted the testimony.  The Supreme Court affirmed. 

REASONING: 

[A] physician has both a duty to exercise medical care in accordance with 
prevailing professional standards and a duty to provide patients with 
material information concerning a proposed course of treatment.  The 
issue in the present case concerns the relationship between these two 
obligations.  Specifically, may a physician, in failing to provide a patient 
with information, incur liability for falling short of the professional standard 
of care.  The answer to this question plainly is yes.  In such a case, a 
physician has a professional duty to possess or obtain certain medical 
knowledge as well as an additional “lay” duty to communicate a subset of 
that information to the patient.  A physician who fails to apprise a patient of 
a certain fact may therefore, in appropriate circumstances, be held liable 
for failing to know the fact in the first place (medical negligence) and for 
failing to convey the fact to the patient for his or her consideration in 
making medical treatment decisions (lack of informed consent). 

 
Id. at 89.   

 The court was careful to point out in footnote 5 on p. 88 that this does not mean 

that expert testimony is not allowed in informed consent cases.  To the contrary:  

“Experts are ordinarily indispensable to identify and elucidate for the fact finder the risks 

of therapy and the consequences of leaving existing maladies untreated.”   

 The Supreme Court went on to reaffirm that although informed consent and 

medical negligence are distinct causes of action, the same set of facts may give rise to 

both.  The court also addressed the defendant’s argument that Downs should not be 

permitted to testify that if informed that her family history of breast cancer was 
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associated with an increased risk of ovarian cancer, she would have chosen a complete 

hysterectomy and had her ovaries removed.  The Supreme Court labeled the 

defendant’s argument on this point bordering on “frivolous.”  Id. at 96.   

 The court also addressed defense counsel’s argument that the trial court was 

biased against her.   

Finally, the defendant claims that the trial court treated defense counsel 
rudely and with disrespect, thus evidencing bias.  Our review of the record 
has revealed this claim to be utterly unfounded.  We are, indeed, 
impressed by the equanimity displayed by the trial court in the present 
case, and we caution that counsel so willing to push the limits of 
acceptable attorney conduct should be aware that appellate review of the 
record is a double-edged sword. 

 
Id. at 103-04.   

 

§ 7-2 LANGUAGE IN APPELLATE OPINION CRITICIZING COUNSEL’S 
WORK DOES NOT SATISY THE REQUIREMENT OF EXPERT OPINION 
IN LEGAL MALPRACTICE ACTION – GRIMM V. FOX, 303 Conn. 322 
(January 10, 2012); Norcott, J.; Trial Judge – Tobin, J.  

 
RULE: Supreme Court opinion criticizing law firm’s performance did not establish 

claim for legal malpractice. 

FACTS: Defendant law firm handled the appeal of plaintiff’s divorce action.  The 

Supreme Court declined to review plaintiff’s claim in the underlying divorce action 

because of what the court characterized as “two separate, but related, break downs of 

basic appellate procedure” that rendered the claim “incapable of meaningful evaluation 

by any reviewing court.”  Id. at 344.   

 In this malpractice action, the pro se plaintiff did not disclose an expert witness to 

testify that the defendant lawyers breached the standard of care, or that any breach 
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caused plaintiff's damages.  The trial court granted the defendants’ motion for summary 

judgment.  The Supreme Court affirmed.   

REASONING:  

 The Supreme Court held that, despite the language in its opinion in its underlying 

case, expert testimony was necessary to establish a breach of the standard of care. 

 In a concurring opinion, Justice Palmer stated that whether or not the language in 

the earlier opinion was sufficient to establish a breach of the standard of care was a 

very close question.  He would have affirmed the granting of summary judgment on the 

ground that expert testimony clearly was required to establish that any breach in the 

standard of care caused the plaintiff’s damages. 

 

§ 7-2 IN PRODUCT CASE, EXPERT TESTIMONY REQUIRED ON FAILURE 
OF AIRBAG TO DEPLOY - KOUTSOUKOS, ADM. V. TOYOTA MOTOR 
SALES, U.S.A., INC., 137 Conn. App. 655 (2012); Bear, J.; Trial 
Judge – Blawie, J. 

 
RULE: In a product liability case involving a one-car accident leaving the 

roadway, and the ejection of the driver, proof that the airbag did not deploy is not 

sufficient to carry the plaintiff’s burden of proof. 

FACTS: The 24-year old decedent, driving a 2006 Toyota Scion, lost control of the 

vehicle, which started spinning, travelled onto the grassy shoulder and hit a rock.  She 

was ejected from the vehicle and killed.  The driver’s side bolster and curtain airbags 

deployed, but the front airbag did not.  Plaintiff brought suit against Toyota, alleging that 

the failure of the front airbag to deploy was a substantial factor in causing the plaintiff's 

fatal injuries.  The plaintiff did not have an expert witness.  She claimed that under the 

consumer expectation test, expert testimony was not required. 
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 The defendants filed a motion for summary judgment with affidavits from experts 

stating that given the direction and magnitude of this impact, the airbag system 

functioned appropriately.  In other words, the front airbag was not designed to deploy in 

this situation.   

 The trial court granted summary judgment, holding that the plaintiff was required 

to produce expert testimony.  The Appellate Court affirmed. 

REASONING: 

We agree with the plaintiff that there are cases in which a product defect 
was deemed to be so obvious that expert opinion was not found to be 
required.  See, e.g., DeBartolo v. Daimler Chrysler Corp., Superior Court, 
Judicial District of New Haven, Docket No. CV-03-0482725-S (December 
22, 2005) (expert opinion not required where airbag failed to deploy during 
direct frontal impact when vehicle traveling at thirty to thirty-five miles per 
hour); Vaccarelli v. Ford Motor Corp., Superior Court, Judicial District of 
Waterbury, Docket No. CV-99-0153308 (July 6, 2001) (expert opinion not 
required where airbag deployed during normal operation of vehicle, in 
absence of collision).  We disagree, however, that the present matter 
presents a case in which the evidence, direct or circumstantial, of a defect 
is sufficient to obviate the need for expert opinion.  This is not an accident 
so bizarre that the average juror, upon hearing the particulars, might 
reasonably think:  ‘Whatever the user may have expected from that 
contraption, it certainly wasn’t that.’  (Internal quotation marks omitted.)  
Potter v. Chicago Pneumatic Tool Co., supra, 241 Conn. 222; cf. Davis v. 
Margolis, 215 Conn. 408, 416 n.6, 576 A.2d 489 (1990) (expert opinion 
not required in legal malpractice case where want of care so gross even a 
layperson can make that determination. 

 
Id. at 661-62. 

 

 

 

 
 
 
 



45 
 

§ 7-3  LAY WITNESS MAY TESTIFY REGARDING A TESTATRIX’S  
  MENTAL CONDITION, DESPITE ULTIMATE ISSUE RULE –  
  SANZO’S APPEAL FROM PROBATE, 133 Conn. App. 42  
  (January 17, 2012); Beach, J.; Trial Judge – Burke, J. 
 
RULE: The promulgation of CCE § 7-3, which contains exceptions to the rule 

prohibiting testimony on the ultimate issue, but not for this situation, did not overrule the 

common law rule. 

FACTS: Katherine Sanzo, a resident at Elim Park (a continuing care retirement 

community), was nonverbal and had lung cancer which had metastasized to her brain.  

She had three sons and two daughters.  On July 17, 2005 a daughter, Kathleen, 

brought to Elim Park a will which bequested $40,000 to each of the three sons and the 

rest of her estate to the two daughters.  Mrs. Sanzo made a mark on the will.  She died 

five days later, on July 22, 2005.   

 Following a hearing, the Probate Court refused to admit the purported will to 

probate, on the ground that the daughters had not established Mrs. Sanzo’s 

testamentary capacity on July 17, 2005.  The daughters appealed that order to the 

Superior Court, and a jury trial was held.   

 The purported signing of the will had been witnessed by two Elim Park 

employees, Kristie Strollo, a social worker, and Jennifer Pitts, who were asked to act as 

witnesses by Ms. Barone, a lawyer present that day.  Sanzo made a mark on document 

in the presence of Strollo and Pitts.  Strollo then signed her name on the will attesting 

that the will was subscribed, published and declared by Sanzo to be her last will and 

testament, and that at the time of the execution, Sanzo appeared to be of sound mind 

and memory.   
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 At trial, Strollo testified that while she was present in the room, the lawyer did not 

review the provisions of the document with Mrs. Sanzo and that, contrary to the 

language of the purported will, Mrs. Sanzo did not declare that this was her last will and 

testament.  Attorney Barone testified that the witnesses were not duly sworn. 

 Strollo was then asked a series of questions directed to whether, on the date the 

will was signed, she had sufficient information to attest to Mrs. Sanzo’s testamentary 

capacity.  The daughters objected to this testimony on the ground that this was the 

ultimate issue for the jury.  The trial court allowed the testimony.  Strollo testified that, 

contrary to her attestation, she did not think she had enough information on July 17th to 

swear Mrs. Sanzo was of sound mind and memory. 

 The jury returned a verdict against the admission to probate of the will.  The 

Appellate Court affirmed. 

REASONING: 

In further support of her argument that the court erred by allowing into 
evidence Strollo’s testimony in question, the plaintiff contends that the 
court erred by allowing testimony on an ultimate issue in the case, namely, 
testamentary capacity.  She acknowledges that case law recognizes an 
exception with regard to testamentary capacity to the general rule that lay 
opinion testimony on ultimate issue is prohibited, but she argues that 
these cases predate Code of Evidence § 7-3 and were therefore overruled 
when § 7-3 was promulgated.  We are not persuaded. 
 
As the plaintiff asserts, case law supports the proposition that lay 
witnesses may testify as to a testatrix’ mental condition.  See, e.g., Nichols 
v. Wentz, 78 Conn. 429, 439-40, 62A. 610 (1905); Turner’s Appeal, 72 
Conn. 305, 316, 44A. 310 (1899).  Our Supreme Court has stated that “the 
[C]ode [of Evidence} was not intended to displace, supplant or supersede 
common-law evidentiary rules or their development via common-law 
adjudication . . . .”  State v. DeJesus, 288 Con. 418, 455, 953 A.2d 45 
(2008).  The Code of Evidence also explicitly states that because it “was 
intended to maintain the status quo, i.e., preserve the common-law rules 
of evidence as they existed prior to adoption of the Code, its adoption is 
not intended to modify any prior common-law interpretation of those rules.”  
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Conn. Code Evid. § 1-2(a), commentary.  Accordingly, we reject the 
plaintiff’s argument that the code overruled prior case law holding that lay 
witnesses may testify as to their belief regarding a testatrix’ mental 
condition, and we conclude that the court did not err in allowing such 
testimony of Strollo. 

 
Id. at 49.  

 

IX.  Authentication 

§ 9-1 AUTHENTICATION OF TRANSCRIPT OF ONLINE CHAT – STATE V. 
SHAH, 134 Conn. App. 581 (April 3, 2012); Schaller, J.; Trial Judge – 
Schuman, J.   

 
RULE: To admit a transcript of an online chat, one is not required to meet the 

authentication standard for computer-generated evidence.  The transcript is merely 

“presenting” evidence, not “creating” evidence.   

FACTS: Prosecution for attempt to commit risk of injury to a child.  The defendant 

had engaged in a number of online conversations of a sexual nature in an internet chat 

room with someone he thought was a 14-year-old girl.  The defendant arranged to meet 

his online correspondent, who turned out to be a police detective, and was arrested. 

 At trial the state offered a transcript of the dozen online conversations between 

the defendant and the detective.  The detective, Blanchard, testified that the transcripts 

were consistent with the conversations he had with the defendant.  He also testified that 

the transcripts were created by transferring data from an online archive maintained by 

the host of the internet chat room to a word processing document on his computer.   

 The defendant objected to the admission of the transcripts on the basis that the 

transcripts were “computer-generated evidence,” and therefore were subject to the 

requirements of State v. Swinton, 268 Conn. 781 (2004) for authenticating such 



48 
 

evidence.  The trial court admitted the transcripts without any such foundation.  The 

Appellate Court affirmed.   

REASONING: 

In Swinton, our Supreme Court stated that ‘in order to lay a proper 
foundation for computer generated evidence, there must be testimony by 
a person with some degree of computer expertise, who has sufficient 
knowledge to be examined and cross-examined about the functioning of 
the computer. 
   

* * * 
 

In Swinton, the court concluded that certain digitally enhanced 
photographs of bite marks on a murder victim constituted “computer 
generated evidence” after noting that the enhancement process 
“reveal[ed] parts of [the] image that previously were unviewable. 

 
Id. at 593-94. 

In State v. Melendez, 291 Conn. 693, 707-708, 970 A.2d 64 (2009), our 
Supreme Court addressed a case in which the defendant argued that the 
more rigorous standard set forth in Swinton governed the admission of a 
digital video disc (DVD) containing unenhanced copies of eight millimeter 
videotape depicting his involvement in multiple narcotics transactions.  In 
Melendez, our Supreme Court noted that ‘[it has drawn] a distinction 
between technologies that may be characterized as merely presenting 
evidence and those that are more accurately described as creating 
evidence.’  (Emphasis in original.)  Id., 709-10.  The court continued:  
‘Although it is true... that generating [the DVD] required the use of 
technology, that technology, which is widely used and readily available, 
involves nothing more than the reproduction of video footage from one 
medium to another....  We conclude, therefore, that compliance with 
Swinton was not a prerequisite for admission of the unmodified video clips 
contained on the DVD.’  Id., 710. 
 
In the present case, Blanchard testified that the transcripts offered by the 
state accurately represent the online conversations he had with the 
defendant.  The documents, like the DVD admitted by the trial court in 
Melendez, represent a mere unaltered reproduction of those 
communications.  These documents do not, therefore, constitute 
“computer generated evidence” as that term has been defined by our 
Supreme Court.  Consequently, the admission of these exhibits did not 
require the trial court to apply the heightened authentication requirements 
set forth in Swinton.  Absent the application of this heightened standard, 
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Blanchard’s testimony that the information contained within the transcripts 
accurately represented the conversation he had with the defendant is 
sufficient to satisfy the authentication requirements of § 9-1. 

 
Id. at 594-95. 

 

Expert Disclosures 

EXPERT DISCLOSURE READ TOO NARROWLY – ABUSE OF 
DISCRETION TO PRECLUDE EXPERT’S OPINION – DOYLE, ADM. V. 
KAMM, 133 Conn. App. 25 (2012); Beach, J.; Trial Judge – Shaban, J. 
  

 
RULE: The purpose of an expert disclosure is to apprise the defendant of the 

basic details of a party’s claims and eliminate unfair surprise.  A disclosure is not 

required to include every subordinate detail of an expert’s testimony, only the essential 

elements. 

FACTS: See Section 6-9 above. 

 The plaintiff’s expert disclosure stated that plaintiff’s expert would testify that Dr. 

Kamm did not properly address Mr. Doyle’s cardiac risk factors. 

 At deposition, plaintiff’s expert was asked whether his expert disclosure covered 

everything.  He testified that he would add to the disclosure that Doyle had “metabolic 

syndrome,” which was what Doyle’s cardiac risk factors added up to.  Defense counsel 

then questioned the plaintiff’s expert regarding metabolic syndrome.  In addition, at the 

deposition plaintiff’s expert produced an article about metabolic syndrome.   

 Three days after the deposition of plaintiff’s expert, defense counsel sent a letter 

to his expert in which he stated it was the opinion of plaintiff’s expert that Doyle had 

metabolic syndrome, and that this defined the standard of care for the management of 
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the patient.  At the deposition of the defendant’s expert, the subject of metabolic 

syndrome was covered again. 

 At trial, plaintiff asked his expert to define metabolic syndrome.  The defendant 

objected on the basis that metabolic syndrome was not in the expert disclosure.  

Defense counsel claimed that because plaintiff had not amended his expert disclosure 

after the deposition, he thought plaintiff did not intend to ask about it at trial.   

 Judge Shaban sustained the objection.  The Appellate Court held this to be an 

abuse of discretion.   

REASONING: 

Our Supreme Court has observed that our case law required a disclosure 
to include ‘the basic details of the plaintiff’s claim.’  Wexler v. DeMaio, 280 
Conn. 168, 187, 905 A.2d 1196 (2006).  The purpose of the provision is 
“to assist the defendant in the preparation of his case and to eliminate 
unfair surprise by furnishing the defendant with the essential elements of a 
plaintiff’s claim.  Id., 188. 

 
Id. at 31-32. 

 The Appellate Court found that it was not reasonable for the trial court to 

conclude that the exclusion of the testimony was necessary to avoid unfair surprise to 

the defendant.  The subject of metabolic syndrome clearly was in play in the case.  The 

Appellate Court found an abuse of discretion in precluding the testimony.  However, the 

Appellate Court found the error harmless because the plaintiff’s expert had covered the 

subject matter of the cardiac risk factors, even though he was not allowed to use the 

label metabolic syndrome. 
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Peremptory Challenges 

TO OBTAIN APPELLATE REVIEW OF A DENIAL OF A CHALLENGE 
FOR CAUSE, THE PARTY MUST EXHAUST PEREMPTORY 
CHALLENGES AND SEEK AN ADDITIONAL PEREMPTORY 
CHALLENGE – STATE V. OMAR, 136 Conn. App. 87, cert. denied, 305 
Conn. 923 (2012); Borden, J.; Trial Judge – Adelman, J.  

 
RULE: The failure to seek additional peremptory challenges is fatal to an appeal 

on the basis that a challenge for cause was wrongfully denied. 

FACTS: During jury selection, after the defendant’s challenges for cause to three 

venirepersons were denied by the court, the defendant exhausted his last two 

peremptory challenges on the first and second of the three.  When the defendant’s 

challenge to the third venireperson was denied, he stated on the record that he could 

not exercise a peremptory challenge because he didn’t have any peremptory challenges 

left, but did not seek an additional peremptory challenge from the court. 

 The third venireperson was seated as an alternate, and later served as a juror 

when another juror was excused.  The defendant was convicted. 

REASONING: 

 It is well-established that the failure to seek an additional peremptory challenge is 

fatal on appeal:  

 
[I]t is reversible error for a trial court to force an accused to use 
peremptory challenges on persons who should have been excused for 
cause, provided the party subsequently exhausts all of his or her 
peremptory challenges and an additional challenge is sought and denied. 

 
Id. at 91.  
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Sufficiency of Evidence 
 

PLAINTIFFS’ RIGHT TO SUBMIT A WEAK CASE TO THE JURY – 
CURRAN, ET AL. V. KROLL, 303 Conn. 845 (2012); Verterfeuille, J.; Trial 
Judge - Berger, J. 

 
RULE:   Proof of a material fact by circumstantial evidence need not be so 

conclusive as to exclude every other reasonable hypothesis.  The evidence need only 

be reasonably susceptible to such an inference.  A plaintiff has the same right to submit 

a weak case to the jury as she has to submit a strong one. 

FACTS: When Leeann Curran was 45 years old, she developed menopausal type 

symptoms.  On May 6, 2002, she told her internist, Dr. Sherry Kroll, about the 

symptoms.  Kroll prescribed birth control bills.   

 After taking the pills for a few weeks, Curran told her mother she felt worse and 

wanted to stop taking the pills.  She told her mother that she had called and spoken with 

Kroll about the fact that she felt worse, and that Kroll had advised her to continue taking 

the birth control pills a while longer to give the pills a chance to work. 

 On June 6, a month after she began taking the pills, Curran developed left leg 

pain.  She was attending a meeting that night with her mother when, according to the 

mother’s testimony, Curran left the meeting early because of leg pain, telling the mother 

that she did not know what was causing the pain, and speculated she may have pulled 

a muscle.   

 The next day, June 7, Curran left work early due to leg pain.  That night the leg 

pain was so severe that she had trouble getting up and down stairs.  She told her 

husband that she had groin pain and could not figure out why.  She spent the early 

morning hours of June 8 on a couch with her painful leg elevated.  
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 Later that morning, Curran collapsed.  She told her husband that she was unable 

to breathe.  An ambulance was called but before they could get her to the hospital, she 

lost consciousness and stopped breathing.  Attempts to revive her were unsuccessful.  

The cause of death was bilateral pulmonary emboli caused by deep vein thrombosis.  In 

other words, clots had formed in the deep veins of her leg, broken loose and travelled 

through her heart and into the pulmonary vasculature, where they closed off major 

vessels leading to both lungs.   

 The plaintiff brought suit against Kroll, claiming that she was negligent in failing to 

advise Curran (1)  that birth control pills carried with them a risk of blood clots, (2)   that 

leg pain is a symptom of deep vein thrombosis, (3)   and, that if leg pain occurred, she 

needed to seek medical attention immediately.   

 Since Curran was deceased, she could not testify as to whether or not Kroll 

advised her properly.    

 Kroll testified that she did not have a specific recollection of the conversation with 

Curran, but that she “definitely” would have advised Curran of the risks associated with 

birth control pills, including clotting, and about the signs and symptoms of deep vein 

thrombosis.  

 Defendant moved for a directed verdict at the close of the plaintiffs’ case on the 

basis that the plaintiff had failed to prove that Kroll had not advised her about deep vein 

thrombosis and its signs and symptoms.  The trial court agreed and granted the directed 

verdict.   

 The Appellate Court reversed.  Judge Flynn’s Appellate Court opinion is a 

textbook exposition of three basic building blocks for the trial of a civil case:  (1) the 
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burden of proof, (2) direct versus circumstantial evidence and (3) the distinction 

between inferences and speculation.  The Supreme Court affirmed the Appellate Court.  

REASONING: 

 The Supreme Court reviewed the circumstantial evidence the same way the 

Appellate Court did.  It held that the evidence supported the claim that Curran was 

unaware of the possible cause of her leg pain, from which the jury could infer that Kroll 

had not advised her that leg pain was a symptom of deep vein thrombosis.  The fact 

that Curran did not seek medical attention for her leg pain also supported the inference 

that Kroll had not informed her of the risk of deep vein thrombosis.   

Proof of a material fact by inference from circumstantial evidence need not 
be so conclusive as to exclude every other hypothesis.  It is sufficient if the 
evidence produces in the mind of the trier a reasonable belief in the 
probability of the existence of the material fact....  Thus, in determining 
whether the evidence supports a particular inference, we ask whether that 
inference is so unreasonable as to be unjustifiable....   In other words, an 
inference need not be compelled by the evidence; rather, the evidence 
need only be reasonably susceptible of such an inference.  Equally well 
established is our holding that a jury may draw factual inferences on the 
basis of already inferred facts.”  (Citations omitted; internal quotation 
marks omitted.)  State v. Copas, 252 Conn. 318, 338-40, 746 A.2d 761 
(2000). Finally, it is well established that a plaintiff “has the same right to 
submit a weak case as he has to submit a strong one.”  (Internal quotation 
marks omitted.)  Cadle v. D’Addario, 268 Conn. 441, 462, 844 A.2d 836 
(2004). 

 
Id. at 857-58.   

PRACTICE POINTER: 

Consider keeping the following cite in your trial notebook for use when you are 

opposing a motion for a directed verdict.  It reminds trial judges of the inefficiency of 

directing, versus setting aside, a verdict in the event of a successful appeal: 

It is true generally that a directed verdict is not favored.  Petyan v. Ellis, 
supra, 244; Bleich v. Ortiz, 196 Conn. 498, 500, 493 A.2d 236 (1985).  
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Where the trial court’s decision to direct a verdict is determined to have 
been erroneous, the parties and the judicial system are subjected to the 
burdens of a new trial.  The preferred procedure, therefore, is to submit 
the issue to the jury, and then to set aside the verdict.  Finding error in 
such a case, this court could simply direct that the verdict be reinstated. 

 
Boehm v. Kish, 201 Conn. 385, 394 (1986). 

ABSENCE OF EVIDENCE OF SPEEDING NOT DISPOSITIVE ON ISSUE 
OF RECKLESS DRIVING – STATE V. GONSALVES, 137 Conn. App. 
237, cert. denied, 307 Conn. 912 (2012); Schaller, J.; Trial Judge – 
Solomon, J.  

 
 

RULE: It is not necessary to prove a driver is speeding to establish recklessness. 

FACTS: See Section 4-1 above.  The speed limit on the road in question was 45 

miles per hour.  The driver of the car the defendant passed testified that he was 

traveling at 35 to 40 mph and that the defendant’s vehicle passed quickly.  The state’s 

accident reconstruction expert testified that the truck was traveling between 26 and 33 

miles per hour when it began to leave “furrow marks.”  The defendant, in his statement 

to the police, stated that he was traveling between 40 and 45 miles per hour.  Thus, 

there was no evidence that the defendant was speeding. 

 The defendant appealed on the basis that in the absence of evidence that he 

was speeding, there was insufficient evidence to support a conviction for misconduct 

with a motor vehicle.  The Appellate Court held that evidence of speeding was not 

necessary. 

REASONING: 

[T]he record contains ample evidence that the defendant acted in a 
criminally negligent manner.  The defendant crossed a double yellow line 
on a narrow road while driving, by his own estimation, at a speed of at 
least forty miles per hour.  The defendant took this action despite the fact 
that driving conditions that night were exceedingly poor.  Given the 
cumulative impact of these undisputed facts, a jury reasonably could have 
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concluded that the defendant failed to perceive a substantial and 
unjustifiable risk of causing the death of another person and that this 
failure represented a gross deviation from the standard of care that a 
reasonable person would have observed in the situation.  As in Carter 
[State v. Carter, 64 Conn.App. 631, cert. denied, 258 Conn. 914 (2001)], 
the absence of evidence of speeding is not dispositive.  Consequently, we 
conclude that the evidence contained within the record is sufficient to 
support the defendant’s conviction of misconduct with a motor vehicle. 

 
Id. at 244-45. 
 
PRACTICE NOTE: Keep this case in mind when you are defending a motion for 

summary judgment and/or directed verdict on your recklessness count. 

 

Excessiveness and Remittitur 
 

A TRIAL COURT ORDERING A REMITTITUR MUST SET FORTH IN A 
MEMORANDUM OF DECISION, CLEAR, DEFINITE AND 
SATISFACTORY REASONS FOR SO ORDERING – SALEH V. RIBEIRO 
TRUCKING, LLC, 303 Conn. 276 (2011); McLachlan, J.; Trial Judge – 
Rittenband, J. 

 
RULE: It is no longer sufficient for a trial court ordering a remittitur of 

noneconomic damages simply to state “that an award shocks the conscience or the 

sense of justice of the court or that the award does not fall within the necessarily 

uncertain limits of fair and reasonable compensation.”  303 Conn. at 283-84. 

FACTS: On March 28, 2003, the plaintiff’s vehicle was struck from behind on 

Interstate 91, and the right rear bumper and trunk were damaged.  Plaintiff complained 

of neck, back and shoulder pain at the scene and was taken by ambulance to the 

hospital.  He was discharged that day.  He followed up with his family physician 

approximately ten days later and was referred to an orthopedist. 

 Plaintiff saw the orthopedist for the first of 12 visits on April 29, 2003.  He 

received physical therapy.  In January 2004 the orthopedist assessed plaintiff’s 
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permanency at 7.5 – 10% of the right shoulder and 7.5% of the lumbar spine.  In 

January 2005, plaintiff saw a different orthopedic surgeon, and had an injection in his 

shoulder.  The second orthopedic surgeon assessed his permanency at 10% for the 

shoulder and 5% for the neck and back. 

 At the time of trial, the plaintiff continued to take pain medications and muscle 

relaxers.  Plaintiff testified that he was in constant pain.  His life expectancy was 15.8 

years. 

 The defendant admitted liability.  The jury returned a verdict of $12,132.31 in 

economic damages and $687,868.00 in non-economic damages, for a total of 

$700,000.31. 

 The defense filed a motion for remittitur of the non-economic damages.  The 

court ordered a remittitur of $503,608, reducing the non-economic award to $184,260.  

The Appellate Court reversed.  The Supreme Court affirmed the Appellate Court. 

REASONING: 

 Judge Rittenband had calculated what was in his view a more reasonable award 

than the jury’s, using a mathematical formula awarding a certain amount per month.  

The Appellate Court had criticized that approach.   

The Supreme Court did not agree with the Appellate Court that the approach was 

necessarily flawed, pointing out that the mathematical calculation it has specifically 

criticized measures noneconomic damages in proportion to economic damages. 

 The Supreme Court took pains to remind the trial judges that Connecticut 

litigants have a constitutional right to have the jury determine the amount of non-
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economic damages, and imposed new requirements upon trial judges when ordering 

remittiturs: 

Although the trial court’s memorandum of decision in the present case did 
not set forth the specific reasons that led it to conclude that the jury verdict 
shocked its conscience, we acknowledge that, despite our case law 
recognizing that such clear, definite and satisfactory reasons must exist to 
justify remittitur, we have never required that a trial court expressly set 
forth those reasons in the memorandum of decision.  Today we exercise 
our supervisory authority to require expressly what already has been 
implicit in our law.  In all future cases, a trial court ordering a remittitur 
must set forth in the memorandum of decision clear, definite and 
satisfactory reasons for so ordering.  Merely stating that an award shocks 
the conscience or the sense of justice of the court or that the award does 
not fall within the necessarily uncertain limits of fair and reasonable 
compensation will not be sufficient.  The recitation of these generalities 
does little to aid appellate review of the trial court’s decision, a review that 
is complicated by the requirement that appellate tribunals must give 
deference to that decision, which itself was required to give deference to 
the jury’s verdict.  In order for us to determine whether the trial court 
properly reviewed the evidence in the light most favorable to sustaining 
the verdict, and did not merely substitute its own judgment for that of the 
jury, a trial court ordering a remittitur must set forth the evidence, viewed 
in that light, and explain the specific reasons that led the court to conclude 
that the award shocked the conscience of the court.  We set forth this 
requirement, not to discourage the trial court from granting remittitur in 
those cases where it is warranted, but rather to aid the reviewing court in 
its determination of whether the trial court properly exercised its discretion. 

 
Id. at 283-84. 


